STATE OF FLORI DA
DI VI SION OF ADM NI STRATI VE HEARI NGS

| MC FERTI LI ZER | NC. ,

Petitioner,
Vs,
SQUTHWEST FLORI DA WATER
MANAGEMENT DI STRI CT,
CASE NO. 90- 2650

Respondent ,
and

FAYE DOBBS,

I nt ervenor.
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RECOMMVENDED ORDER

Pursuant to notice, the Division of Administrative Hearings, by its duly
designated Hearing Oficer, K N Ayers, held a public hearing in the above-
styl ed case on Novenber 15, 1990, at Bartow, Fl orida.

APPEARANCES

For Petitioner: Robert W Sinms, Esquire
Post O fice Box 1526
Ol ando, Florida 32802

For Respondent: Catherine D Andrea, Esquire
2379 Broad Street
Brooksville, Florida 34699-6899

For Intervenor: Faye Dobbs, pro se
Post O fice Box 7407
Lakel and, Fl orida 33802

STATEMENT OF THE | SSUES

VWhet her Petitioner's application for renewal of water use permt
application #200781. 02 should be granted to w thdraw a conbi ned average
wi t hdrawal of 9,320,000 gall ons of water per day and a naxi mum conbi ned
wi t hdrawal rate of 18,600,000 gallons per day, subject to the terns and
conditions listed in proposed pernmit for use at applicant's Haynesworth Mane.



PRELI M NARY STATEMENT

After reviewing IMC Fertilizer Inc:. (IMF), Petitioner's, application for
renewal of consunption use permt application #200781. 02, Sout hwest Fl orida
Wat er Managenent District (SFWD), Respondent, issued a notice to adjacent
property owners that it intended to issue the requested renewal and advi sed
these property owners of their right to challenge the i ssuance of this pernit.

Faye Dobbs, Intervenor, who owns an orange grove surrounded by Haynesworth
M ne property, by letter dated February 9, 1990, requested an informal hearing
to chall enge the issuance of this permit. SFWD treated this as a factua
chal l enge to the issuance of this permt and referred the matter to the Division
of Adm nistrative Hearings for a formal hearing. The case was initially
schedul ed to be heard August 1, 1990, but was continued tw ce at the request of
the parties.

At the hearing, Petitioner called Lee Thurner, accepted as an expert in
phosphate mning, Diedra Snmith, accepted as an expert in phosphate m ne water
use, and Peter Schreuder, accepted as an expert in hydrogeol ogy and conputer
nodel i ng for surface waters; Respondent called Robert Viertel, accepted as an
expert in ground water nodeling, hydrogeol ogy and water use permts; and
Intervenor testified in her own behalf and called three additional wtnesses,
two of whom attenpted' to testify to an overheard conversati on to which
obj ecti on was sustai ned.

Petitioner presented 24 exhibits, all of which were admtted into evidence;
and Intervenor presented a package of 17 exhibits of which only 2, 3, 6 and 12a,
12b and 12 were adnmitted. Ruling on the admissibility of Exhibit 5a, 5b and 5c
was reserved at the hearing. bjections to those exhibits are now sustai ned, as
the exhibits are deened irrel evant.

Proposed findi ngs have been subnitted by Petitioner. Those proposed
findings are generally accepted. Those proposed findings not included bel ow
wer e deened unnecessary to the concl usions reached.

Havi ng considered all credible evidence and observed the denmeanor of the
wi tness, the following is submtted.

FI NDI NGS OF FACT

1. | MCF operates a phosphate mning facility known as the Haynesworth M ne
| ocated on SR 37 in western Pol k County, south of Bradley Junction. |MXF |eases
this mne from Brewster Phosphates, which is a joint venture of American
Cyanam d Corporation and Kerr-MGCee Corporation. The nmine includes
approxi mately 14,100 acres. |MCF took control of the mne fromBrewster in
1986.

2. At the time | MCF took control of this mine, a consunptive water use
permt was extant which was due to expire in 1989. It is to renewthis permt
that the application here being considered was fil ed.

3. After requesting and obtaining additional information and eval uati ng
t he application, Respondent issued its notice of intent to issue the permt.



4. Phosphate ore is extracted by a dragline which opens mning cuts of 30
to 40 feet in depth at this facility. Seepage occurs into the mne cuts which
must be renoved in order to see and extract the phosphate ore. Dewatering is
al so necessary to protect the dragline fromslope stability problens. Wter
punped out of the mning cuts is introduced into the mne water recircul ating
systemwhere it is used for nunerous purposes, such as hydraulically punping the
extracted material to the beneficiation plant where clay and sand is extracted
fromthe phosphate ore.

5. The beneficiation plant uses large quantities of water, utilizing
supplies fromw thin the m ne system (surface waters) and sonme from deep wells.
It is the water fromthe deep wells that is the primary concern of the
Intervenor. The surface water cones primarily fromrainfall, mne cut seepage
and nake up water fromthe deep wells.

6. Recycled water is of lower quality than well water due to the presence
of organic materials or suspended solids, but it is used for many purposes, such
as washing ore before being sent to settling ponds and | ater decanted fromthe
top of the settling areas and returned to the water recircul ati ng system

7. By use of recircled water in the beneficiation plant, the quantity of
wel | water needed in |ater stages of the mining process and for make up due to
evaporation and transpiration |osses is reduced. Evidence presented shows that
| MCF, by inproving the recircul ation system has reduced the anmount of well
wat er needed in the overall mning process from 1220 gall ons of deep well water
per ton of phosphate rock produced in 1987 to 775 gallons per ton in 1989.

8. The use here proposed is greater than was approved in the expiring
permt; however, this increase is due alnost entirely to the inclusion of the
wat er punped in the dewatering operation and the sealing water wells which were
not counted in earlier years in determning the quantity permtted to be punped.

9. Wthdrawal of water fromthe mne cuts affects only the surficial
aquifer and can result in a withdrawal of water from adjoining property. To
mtigate this problem a setback of 1100 feet from adjacent property has been
established in which mning cannot be conducted. Additionally, a ditch is to be
installed between the mning cut and the property line which is kept full of
water to provide recharge to the surficial aquifer

10. Phosphate mning is a reasonable and beneficial use of water, and is
consistent with the public interest.

11. The use here proposed was grandfathered in long before the Intervenor
recei ved a consunptive use permt in 1986 and will not interfere with any |ega
use of water existing at the tinme of the application

12. Considerable testinony was presented describing the conputer nodelling
process used by I MCF and SFWWD in deternining that the maxi mum drawdown of the
water allowed by this proposed permit would not have a deleterious effect on
adj acent property owners or on the Florida aquifer fromwhich nuch of this water
will be drawn.



13. As aresult, it is found that the rate of flow in nearby streans or
wat ercourse will not be lowered; the I evel of the potentionmetric surface wll
not be | owered below the regul atory | evel established by SFWD; the drawdown
will not induce salt water encroachment; will not cause the water table to be
| owered so that | ake stages or vegetation will be significantly affected on
property not owned by the applicant; will not cause the potentionetric surface
to be | owered bel ow sea |l evel; and the granting of this permt is in the public
i nterest.

14. The Intervenor's property consists of a 62 acre orange grove pl anted
on recl ai ned phosphate | and that was mined nore than 30 years ago and is
surrounded by the 14,100 acres now controlled by IMCF. Her primary concern is
that |MCF's mning operations will w thdraw surficial water that woul d otherw se
go to her orange grove, and that sufficient water will be wi thdrawm fromthe
Florida aquifer that she will not have sufficient water to irrigate her grove.

15. To support this position, Intervenor presented evidence that prior to
1986 her grove prospered with only natural rainfall. However, in 1986 it was
found necessary to install a well to provide irrigation to this grove; and a
permt was obtained from SFWWD.

16. Subsequently, during a dry spell in April 1988 the surface pressure at
Intervenor's punp dropped from?22 psi to less than 15 psi, and she was told the
punps woul d be burned out if punping continued and the pressure dropped further
She attributed this |ow pressure at her punp to | MCF taking water fromthe
aqui fer fromwhich her water al so was drawn.

17. During the period around April 1988, the ground water |evel dropped 15
to 20 feet below the average | evel of the water from which Intervenor drew her
irrigation water. This resulted in the subnersible punp having to lift water 15
to 20 feet (or nore) higher than it had to Iift when the pressure of the punp
was 22 psi. In other words, Intervenor's punp was conpl etely subnmerged in the
water in the upper Florida aquifer, but the punp was not powerful enough to
provide 22 psi pressure at the earth's surface.

18. Changes in the ground water |evels vary during each year dependi ng on
the amount of rainfall and the demands of those renoving water fromthe aquifer
Spring tine usage is normally heavy for agricultural purposes, and, as shown on
Exhi bit 25, each spring the ground water |levels are closer to sea |level than at
any other tine of the year.

19. Intervenor also contended that | MCF should retain all of the water
used in the mning process on its land rather than allowi ng the excess during
heavy rainfall periods to be discharged into the Alafia River. No evidence was
presented by Intervenor to showthis to be a feasible solution; nor was evidence
presented that this discharge polluted the Alafia R ver as contended by
I ntervenor.

20. The Haynesworth Mne is a stationary installation which is reasonably
expected to be a source of water pollution. Accordingly, it is required to
obtain a permit fromthe Department of Environnental Regul ation to discharge
water into the Alafia River and is subject to various restrictions in so doing.
No evi dence was presented that | MCF or Haynesworth M nes viol ated any of the
provi sions of Chapter 403, Florida Statutes, in this regard.



CONCLUSI ONS OF LAW

21. The Division of Adm nistrative Hearings has jurisdiction over the
parties to, and the subject matter of, these proceedings.

22. As the applicant, IMCF has the burden to establish its entitlenent to
the permt by a preponderance of the evidence. Florida Departnent of
Transportation v. JW,, Co., 396 So.2d 778 (Fla. 1st DCA 1981).

23. Chapter 40D-2, Florida Adm nistration Code, (Exhibit 21), established
the requirenents for obtaining a consunptive use permt for use of water. Rule
40D 2. 301 establishes the conditions that an applicant for a consunptive use
permt nust neet. Wthout reciting those conditions, it is sufficient to say
that competent substantial evidence was subnmitted that this application neets
all of those conditions. No conmpetent evidence was submitted to show the
granting of this permit will adversely affect the Intervenor or other property
owners in the vicinity of this mne. No evidence was submtted that conditions
other than those contained in the draft permit are necessary or indicated.

24. Fromthe foregoing, it is concluded that the application of IMCF for a
consunptive use permt to withdraw water neets all of the statutory and rule
requi renents.

RECOMVENDATI ON

It is recoomended that consunptive use permt #200781.02 be issued to | MC
Fertilizer Inc., subject to the conditions contained in the draft permt.

ENTERED this 7th day of January, 1991, in Tall ahassee, Florida.

K. N AYERS

Hearing Oficer

Di vision of Admi nistrative Hearings
The Desoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, FL 32399- 1550

(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 7th day of January, 1991



COPI ES FURNI SHED:

Robert W Sins, Esquire
Post O fice Box 1526
Ol ando, FL 32802

Cat herine D Andrea, Esquire
2379 Broad Street
Brooksville, FL 34699-6899

Faye Dobbs
Post O fice Box 3407
Lakel and, FL 33802

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al Parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at |east 10 days in which to submt
witten exceptions. Some agencies allow a |arger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



